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§17.136

§17.136 Compliance with Food and
Drug Administration requirements.

A product is not a medicine, medic-
inal preparation, food product, flavor,
flavoring extract, or perfume for non-
beverage drawback if its formula would
violate a ban or restriction of the U.S.
Food and Drug Administration (FDA)
pertaining to such products. If FDA
bans or restricts the use of any ingre-
dient in such a way that further manu-
facture of a product in accordance with
its formula would violate the ban or re-
striction, then the manufacturer shall
change the formula and resubmit it on
ATF Form 5154.1 to the Alcohol and
Tobacco Laboratory. This section does
not preclude approval for products
manufactured solely for export or for
uses other than internal human con-
sumption (e.g. tobacco flavors or ani-
mal feed flavors) in accordance with
laws and regulations administered by
FDA. Under §17.123, manufacturers
may be required to demonstrate com-
pliance with FDA requirements appli-
cable to this section.

§17.137 Formulas
drawback.

A formula may be disapproved for
drawback either because it does not
prescribe appropriate ingredients in
sufficient quantities to make the prod-
uct unfit for beverage use, or because
the product is neither a medicine, a
medicinal preparation, a food product,
a flavor, nor a flavoring extract. The
formula for a disapproved product may
be used as an intermediate product for-
mula under §17.126. No drawback will
be allowed on distilled spirits used in a
disapproved product, unless that prod-
uct is later used in the manufacture of
an approved nonbeverage product. In
the case of a product that is dis-
approved because it is fit for beverage
use, any further use or disposition of
such a product, other than as an inter-
mediate product in accordance with
this part, subjects the manufacturer to
the qualification requirements of parts
1 and 19 of this chapter.

disapproved for

Subpart G—Claims for Drawback

§17.141 Drawback.

Upon the filing of a claim as provided
in this subpart, drawback shall be al-

27 CFR Ch. | (4-1-00 Edition)

lowed to any person who meets the re-
quirements of this part. Drawback
shall be paid at the rate specified by 26
U.S.C. 5134 on each proof gallon of dis-
tilled spirits on which the tax has been
paid or determined and which have
been used in the manufacture of non-
beverage products. The drawback rate
is $1.00 less than the effective tax rate.
Drawback shall be allowed only to the
extent that the claimant can establish,
by evidence satisfactory to the re-
gional director (compliance), the ac-
tual quantity of taxpaid or tax-deter-
mined distilled spirits used in the man-
ufacture of the product, and the effec-
tive tax rate applicable to those spir-
its. Special tax as a manufacturer of
nonbeverage products shall be paid be-
fore drawback is allowed.

§17.142 Claims.

(a) General. The manufacturer shall
file claim for drawback with the re-
gional director (compliance) for the re-
gion in which the place of manufacture
is located. A separate claim shall be
filed for each place of business. Each
claim shall pertain only to distilled
spirits used in the manufacture or pro-
duction of nonbeverage products during
any one quarter of the tax year. Unless
the manufacturer is eligible to file
monthly claims (see §§17.143 and
17.144), only one claim per quarter may
be filed for each place of business. The
regional director (compliance) has the
authority to approve or disapprove
claims. Claims shall be filed on ATF
Form 2635 (5620.8), Claim—Alcohol and
Tobacco Taxes.

(b) Manufacturers who are also propri-
etors of distilled spirits plants. If a manu-
facturer of nonbeverage products is
owned and operated by the same busi-
ness entity that owns and operates a
distilled spirits plant, the manufactur-
er’'s claim for drawback may be filed
for credit on Form 2635 (5620.8). After
the claim is approved, the distilled
spirits plant may use the claim as an
adjustment decreasing the taxes due in
Schedule B of ATF Form 5000.24, Excise
Tax Return. Adjustments resulting
from an approved drawback claim are
not subject to interest. This procedure
may be utilized only if the manufac-
turer of nonbeverage products and the
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distilled spirits plant have the same
employer identification number.

§17.143 Notice for monthly claims.

If the manufacturer has notified the
regional director (compliance), in writ-
ing, of an intention to file claims on a
monthly basis instead of a quarterly
basis, and has filed a bond in compli-
ance with the provisions of this part,
claims may be filed monthly instead of
quarterly. The election to file monthly
claims shall not preclude a manufac-
turer from filing a single claim cov-
ering an entire quarter, or a single
claim covering just two months of a
quarter, or two claims (one of them
covering one month and the other cov-
ering two months). An election for the
filing of monthly claims may be with-
drawn by the manufacturer by filing a
notice to that effect, in writing, with
the regional director (compliance).

§17.144 Bond for monthly claims.

Each person intending to file claims
for drawback on a monthly basis shall
file with the regional director (compli-
ance) an executed bond on ATF Form
5154.3, conforming to the provisions of
subpart E of this part. A monthly
drawback claim shall not be allowed
until bond coverage in a sufficient
amount has been approved by the re-
gional director (compliance). When the
limit of liability under a bond given in
less than the maximum amount has
been reached, further drawback on
monthly claims may be suspended
until a strengthening or superseding
bond in a sufficient amount is fur-
nished.

§17.145 Date of filing claim.

Quarterly claims for drawback shall
be filed with the regional director
(compliance) within six months after
the quarter in which the distilled spir-
its covered by the claim were used in
the manufacture of nonbeverage prod-
ucts. Monthly claims for drawback
may be filed at any time after the end
of the month in which the distilled
spirits covered by the claim were used
in the manufacture of nonbeverage
products, but shall be filed not later
than the close of the sixth month suc-
ceeding the quarter in which the spirits
were used.

§17.147

§17.146 Information to be shown by
the claim.

The claim shall set forth the fol-
lowing:

(a) Whether the special tax has been
paid.

(b) That the distilled spirits on which
drawback is claimed were fully taxpaid
or tax-determined at the effective tax
rate applicable to the distilled spirits.

(c) That the distilled spirits on which
the drawback is claimed were used in
the manufacture of nonbeverage prod-
ucts.

(d) Whether the nonbeverage prod-
ucts were manufactured in compliance
with quantitative formulas approved
under subpart F of this part. (If not, at-
tach explanation.)

(e) That the data submitted in sup-
port of the claim are correct.

§17.147 Supporting data.

(a) Each claim for drawback shall be
accompanied by supporting data pre-
sented according to the format shown
on ATF Form 5154.2, Supporting Data
for Nonbeverage Drawback Claims (or
according to any other suitable format
which provides the same information).
Modifications of Form 5154.2 may be
used without prior authorization, if the
modified format clearly shows all of
the required information that is perti-
nent to the manufacturing operation.
Under §17.123, the regional director
(compliance) may require additional
supporting data when needed to deter-
mine the correctness of drawback
claims.

(b) Separate data shall be shown for
eligible distilled spirits taxpaid at dif-
ferent effective tax rates. This require-
ment applies to all eligible spirits, in-
cluding eligible recovered alcohol and
eligible spirits contained in inter-
mediate products.

(c) Separate data shall be shown for
imported rum, spirits from Puerto Rico
containing at least 92% rum, and spir-
its from the U.S. Virgin Islands con-
taining at least 92% rum. The total
number of proof gallons of each such
category used subject to drawback dur-
ing the claim period shall also be
shown, with separate totals for each ef-
fective tax rate. These amounts shall
include eligible spirits and rum from
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